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by James H. Pietsch

Introduction
Too many times older per-

sons are disappointed at the
end of  their lives.  Some
thought they had planned well.
Others did not do much plan-
ning at all.  Most were hoping
for the best but got the worst.
One just has to read the news-
paper or watch the news to see
examples of  high-profile cases
in which matters seemed to
have turned out badly for an older person.  These cases in-
clude fights over an older person’s desire for autonomy and
self-determination over one’s own property decisions,1 alle-
gations of  fraud theft or at least improper use of  an older
person’s assets,2 efforts to change the medical treatment
choices of  an older person at the end of  life, and cases
where individuals are fearful of  extreme pain and suffering
at the end of  life.3 Just as often, it seems, entire families are
disrupted by conflicts involving the care or the assets of  an
older person toward the end of  life or disappointment over
an inheritance or lack of  an inheritance.  Very often
lawyers are involved too, whether they represent the older
person, the family member or caregiver or, maybe, them-
selves.

At the University of  Hawai`i Elder Law Program
(“UHELP”)4 we hear many stories about disappointment
from the rich (or more likely the children or grandchildren
of  the rich), the formerly rich, the not so rich and those in-

between.  Sometimes the stories
are told to us by the older per-
son and sometimes by a care-
giver or by a disappointed heir.  
This is a two-part series of  arti-
cles about some of  the experi-
ences, challenges and
disappointments clients, fami-
lies, caregivers, and attorneys
may have in planning for the
future, including incapacity and
death or in the aftermath, and
the role that laws and lawyers

can play in avoiding disappointment.  Not all persons will
experience incapacity or will be subjected to undue influ-
ence, but many of  the stories of  disappointment involve
such individuals.  For this reason, this two-part series will
review some of  the information in the “dementia-capable”
attorney’s article about aging and dementia previously pub-
lished in  the Hawaii Bar Journal.5 UHELP receives a num-
ber of  calls from attorneys who are worried about their
own capabilities and responsibilities in representing a grow-
ing population of  older persons with dementia.  This series
will only touch peripherally on the issue concerning the in-
creasing number of  “unbefriended” and underrepresented
individuals in our community vexing both health care
providers and the legal system.6 Part 1 of  this two-part se-
ries will set the stage about aging, dementia, and several
medical-legal theories and ethical considerations relating to
capacity, incapacity, undue influence, and abuse. 

Part 2 of  this series will provide an overview of  some
of  the Hawai`i statutes that are commonly applicable to
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proxy decision-making on behalf  of  a
person who lacks capacity, or who may
have limited capacity, or who may be un-
able to make decisions, or unable to make
critical decisions on a timely basis.  For
the most part, individuals  whose proxy
decision-maker is trustworthy, existing
laws may provide enough protection to
those individuals facing important deci-
sions toward the end of  life.  For others,
there is little protection.  A few statutes
have provisions that appear to be incon-
sistent with protections afforded in other
statutes and may even include what some
may fear as a “license to steal” or a “li-
cense to kill” to put it dramatically.  Part 2
will also provide an overview of  Hawaii’s
recent Our Care, Our Choice Act (H.B.
2739, 29th Leg. (Haw. 2018)) relating to
medical aid in dying, which, some may
sense as having both positive and negative
characteristics.  

The Cuckoo’s Nest7

Working at the university certainly
has its privileges, and one such privilege is
to be able to learn many new things.
One example comes from a call UHELP
received in which the caller asked if  we
knew about cuckoo birds and how they
nest. Without much prompting, he de-
scribed, in some detail, that the cuckoo
bird is an avian brood parasitic animal

that has been observed by scientists as
well as philosophers for thousands of
years because of  its behavior.8 It turns
out that the cuckoo lays its eggs in other
birds’ nests to spare itself  the effort of
raising its own young and, as it grows, the
young hatchling will often shove any
other hatchling of  the host bird out of  the
nest.9 Some cuckoos will even ravage
their hosts’ nests out of  revenge when the
hosts do not accept their eggs.10

Getting to the point, the caller said
that his family may have had a cuckoo in
its family nest too, and she took almost
everything.  He explained that when he
and his two siblings (brother and sister)
were young, they lived in a household in
which their mother and father always
seemed to have a strained relationship.
His sister, who continued to live with their
parents in the old but large family home,
even after she married and had her own
children, always seemed to need money.
The sister obtained powers of  attorney
from both of  their parents, and she was
on each of  their accounts held in joint
tenancy with rights of  survivorship.
Upon their mother’s death, his sister be-
came the trustee of  their father’s trust as
well as the personal representative of  his
will. 

More detail about this story will be
included in Part 2 but, as a preview, the
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family was disrupted at the end of  their
parents’ lives.  Their sister had refused all
of  the brothers’ requests  to talk and re-
fused to cooperate in mediation initiatives
regarding their father.11 Before their fa-
ther’s death, the brothers had reported al-
legations of  abuse against their father to
the lawyer who prepared the documents
for their father and to Adult Protective
Services, but to no avail.  At the end, the
caller said, their widowed father died
most suddenly.  He did not survive even
six months in the nursing home in which
their sister placed him.  Their sister sub-
mitted an obituary to the newspaper, stat-
ing that their father died of  Alzheimer’s
disease at 94 years old. 

The family home had little equity
value since a reverse mortgage had taken
most of  its value.  What little was left in
the trust was divided among the three sib-
lings.  Their sister, along with her “dead-
beat husband,” eventually moved to the
mainland and bought a house in a gated
community.  The two brothers lamented
that she never shared anything with
them—not even the planning of  their fa-
ther’s funeral.  At the funeral, she told
everyone, including her brothers, that she
was following their father’s explicit in-
structions to her “about everything.”  She
said he had shown her certain documents
that she was “not to share with the boys.”
She also lashed out and told her brothers
that their father “was nuts” and that “he
was nothing to me and I am glad he is
gone.”  Then she said she would not talk
about either of  the parents “ever again.”
The brothers knew that their father was
troubled and that he seemed to have
some memory loss, but they did not really
know what their father was thinking or
what he really wanted.  All that the broth-
ers knew was that their father seemed
miserable at the end of  his life, their sister
excluded them from their father’s affairs,
and they were hurt and disappointed.
Their sister had disrupted their lives—
whether on her own or at the direction of
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their father, they may never know.  The
two brothers have not communicated
with their sister in over two years.

Aging and Dementia
Over the next 20 years, the number

of  persons age 65 and over is expected to
increase from 15.2 percent of  the popula-
tion in the year 2016 to about 21.7 per-
cent by the year 2040.  U.S. DEPARTMENT

OF HEALTH AND HUMAN SERVICES, 2017
PROFILE OF OLDER AMERICANS (2018),
https://www.acl.gov/sites/default/files/Aging
%20and%20Disability%20in%20America/2
017OlderAmericansProfile.pdf.

By the year 2060, the number of
persons age 65 and older is estimated to
be 98 million. Id. While the aging popu-
lation is diverse, their longevity and the
pressing need for health care and legal
advocacy is summarized by a sobering
Administration on Aging report.  Id.
Since 1900, the percentage of  Americans
65 years old and older has more than
tripled and the number has increased al-
most 15 times. Id.  In 2016, the older
population (persons age 65 and older),
numbered 49.2 million which represented
15.2% of  the United States population.
Id. In other words, over one out of  every
seven Americans is 65 years of  age or
older. Id. The year 2030 marks an im-
portant demographic turning point in
U.S. history according to the U.S. Census
Bureau’s 2017 National Population Pro-
jections.  U.S. CENSUS BUREAU, OLDER

PEOPLE PROJECTED TO OUTNUMBER

CHILDREN FOR FIRST TIME IN U.S. HIS-
TORY (2018), https://www.census.gov/news-
room/press-releases/2018/cb18-41-population
-projections.html. By 2030, all baby
boomers will be older than age 65. Id.
This will expand the size of  the older pop-
ulation so that 1 in every 5 residents will
be retirement age. Id. By 2035, there is
expected to be 78 million people that are
65 years of  age and older compared to
76.7 million under the age of  18. Id. This
projected growth of  the older population
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in the United States will challenge fami-
lies, businesses, health care providers, and
policy makers and programs, such as So-
cial Security and Medicare. Id.

The State of  Hawai`i Executive Of-
fice on Aging reports that the growth in
the number of  older adults ages 85 years
or older is even more dramatic for
Hawai`i than in other states. See STATE OF

HAWAII DEPARTMENT OF HEALTH: EXEC-
UTIVE OFFICE ON AGING, PROFILE OF

HAWAII’S OLDER ADULTS AND THEIR

CAREGIVERS (2006),
http://health.hawaii.gov/eoa/files/2013/07/
Profile-of-Hawaiis-Older-Adults-and-Their-
Caregivers-2006.pdf.  In 1980, there were
113,944 adults age 60 and older, repre-
senting 12% of  the population.  Id. Over
a twenty-year period (1980-2000),
Hawaii’s older adult population increased
over three times faster than its total popu-
lation.  Id. at 2. Over this twenty-year pe-
riod, the number of  older adults
increased by 82% while the total popula-
tion increased by only 26%. Id. As Ameri-
cans continue not only to age but also to
live for longer periods, the number of  in-
dividuals needing services—including
legal services—will increase, which has
been anticipated for years.12

Age is the primary risk factor for de-
veloping dementia and, for that reason,
the number of  people living with demen-
tia could double in the next 40 years.13

Dementia is the loss of  cognitive func-
tioning—the ability to think, remember,
or reason—to such an extent that it inter-
feres with a person’s daily life.  These
functions include memory, language skills,
visual perception, problem solving, self-
management, and the ability to focus and
pay attention.  Some people with demen-
tia cannot control their emotions, and
their personalities may change.  Demen-
tia ranges in severity from the mildest
stage, when it is just beginning to affect a
person’s functioning, to the most severe
stage, when the person must depend com-
pletely on others for basic activities of

daily living.14 It worsens over time, and
there is no cure for this devastating dis-
ease. 15

Alzheimer’s disease is the most com-
mon cause of  dementia in older adults.16

According to the Alzheimer’s Association,
approximately 5.8 million Americans of
all ages have Alzheimer’s disease in 2019,
and 5.6 million of  those Americans are
over the age of  65.17 The Alzheimers
Association notes:18

…some individuals have dementia-
like symptoms without the progres-
sive brain changes of  Alzheimer’s or
other degenerative brain diseases.
Common causes of  dementia-like
symptoms are depression, untreated
sleep apnea, delirium, side effects of
medications, thyroid problems, cer-
tain vitamin deficiencies and exces-
sive alcohol consumption. Unlike
Alzheimer’s and other dementias,
these conditions often may be re-
versed with treatment.

“Dementia,” is a term many people
fear, and it may be stigmatizing.  In order
to address stigmatization, the American
Psychiatric Association is reducing the use
of  the term “dementia” in favor of  major
or minor neurocognitive disorder.19

Before an individual reaches the
point of  having dementia, there may be a
period of  time in which an individual
may be experiencing moderate or mild
cognitive impairment (“MCI”).20 An in-
dividual with MCI may still have substan-
tial ability to pursue appropriate legal,
financial, and personal planning for fu-
ture incapacity.21 This is also the area
best suited for an attorney to provide es-
sential counsel, advice, and document
preparation to enhance, preserve, or con-
tinue an individual’s autonomy and self-
determination and to set into place
decision-makers with  authority to act on
behalf  of  the client when needed.  It is
also a good time to suggest that the client
consider creating a “what matters to me”
statement about their lives for future use

in times when family, fiduciaries, courts
and the attorney may wonder “What
would they have wanted?”22

Capacity, Incapacity, Undue
Influence and Abuse

When working with older clients or
other clients suspected of  having dimin-
ished capacity, it is imperative that an at-
torney determine whether  his/her  client
has the mental capacity to make in-
formed decisions.23 Not only can lack of
mental capacity affect the client’s daily
living activities, safety, and ability to live
independently, it can also impact the
client’s ability to execute valid legal docu-
ments and make personal health care de-
cisions.  

It should be noted that capacity and
incapacity are sometimes used inter-
changeably with the terms competence
and incompetence, but they may be dis-
tinguished.24 The concept of  capacity or
lack of  capacity is more activity-specific
than the concept of  competency or in-
competency. 25  Often it is helpful to sim-
ply ask, “capacity for what?”  For
example, each specific activity that in-
volves a decision, such as the provision of
informed consent for medical treatment
or the execution of  a will, trust, advance
directive, or power of  attorney, may have
a different required level of  decisional ca-
pacity to be considered “valid.”26

As more is learned about mental
function and greater attention is paid to
preserving individuals’ rights, emphasis is
placed by professionals on identifying, in
functional terms, specific mental tasks
and skills people retain and lose.27 Un-
derstanding a client’s mental capacity can
help care providers meet the vulnerable
person’s needs while avoiding unneces-
sary, restrictive, or intrusive interventions.

The premier resource for lawyers,
judges, and health care professionals with
respect to capacity is a series of  hand-
books produced through a collaborative
effort of  members of  the American Bar
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Association (“ABA”) and the American
Psychological Association (“APA”).28 Ac-
cording to its executive summary, the spe-
cific goal of  these handbooks is to review
psychological assessment of  six civil ca-
pacities of  particular importance to older
adults, namely, medical consent capacity,
sexual consent capacity, financial capacity,
testamentary capacity, capacity to drive,
and capacity to live independently.  

The handbooks also propose several
ways that attorneys can promote and
maintain client capacity.  There are rec-
ommendations in the handbooks  focused
on decisional abilities rather than cooper-
ativeness or affability.29 This helps to sep-
arate a client’s possible decision-making
relating to diminished capacity from the
client’s own personality style.  In addition,
the handbooks address the important
topic of  undue influence and introduce
emerging areas of  interest, such as the ca-
pacity to mediate, the capacity to partici-
pate in research, and the capacity to
vote.30 

Individuals with dementia, such as
Alzheimer’s disease, may be more suscep-
tible to abuse, neglect, and exploitation.31

Since most individuals who suffer from
dementia are 65 and older, the laws, poli-
cies, procedures, and structures estab-
lished to protect older persons from
abuse, neglect, and exploitation can often
be used to protect individuals with de-
mentia.  Some states have specific elder
protective services laws or programs;32

other states, like Hawai`i, do not have
such programs, although there are many
laws and interventions that can provide
protection of  older adults, including an
Adult Protective Services law, the Penal
Code, consumer protection laws, and
laws establishing oversight agencies for
long-term care facilities.33

Attorneys working with older persons
need to know  the basics of  Hawaii’s
Adult Protective Services statute34 as indi-
viduals with dementia may fit one or
more criteria for protection although it

does not make specific provisions based
on age.35 The statute uses the term “vul-
nerable adult,” which means a person
eighteen years of  age or older who, be-
cause of  mental, developmental, or physi-
cal impairment, is unable to
communicate or make responsible deci-
sions to manage the person’s own care or
resources, to carry out or arrange for es-
sential activities of  daily living or protect
oneself  from abuse.  HAW. REV. STAT.
§ 346-222 (2009) (Definitions).   “Abuse”
may be physical, psychological, and sex-
ual abuse as well as financial exploitation,
caregiver neglect or self-neglect. Id.

Intervention is initiated by a report
that a vulnerable adult has suffered abuse
or is in danger of  abuse if  immediate ac-
tion is not taken. SeeHAW. REV. STAT.
§ 346-223 (2009) (Jurisdiction; Venue)
The report is sent to the Adult Protective
Services Unit of  the Department of
Human Services (“DHS”) for investigation.
HAW. REV. STAT. § 346-227 (2009).  How-
ever, DHS must have the consent of  the
victim before an investigation or protective
action can commence, unless the depart-
ment obtains court authorization to pro-
vide necessary services. HAW. REV. STAT.
§ 346-230 (2009). 

Questions often arise whether attor-
neys should report abuse.  The Hawai`i
Adult Protective Service Act provides
mandatory reporting for certain per-
sons.36 Lawyers are not on the list of
mandated reporters, but there are condi-
tions under which a lawyer may report.37

The concepts of  undue influence and
mental capacity often intersect but not al-
ways.  Capacity is defined as “the ability
to understand and appreciate the nature
and consequences of  making decisions
concerning one’s person or to communi-
cate such decisions.” HAW. REV. STAT.
§ 346-222 (2014).

Undue influence refers to questions
whether the individual is acting freely and
knows what he or she is doing.  Undue in-
fluence is often seen in questions relating
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trickery, or undue influence employed?”
Undue influence may exist without evi-
dence of  mental incapacity, and mental

incapacity may exist without undue influ-
ence.  People are more vulnerable to ma-
nipulation when they have certain

psychological or medical conditions or
difficult personal circumstances,  such as
depression, stroke, dementia, and social

isolation among many others.39

Hawai`i law recognizes that exploiting
a vulnerable adult through undue in-
fluence may constitute abuse under
the statute.40  Finally, under the Penal
Code, if  a person commits a crime
against an older or handicapped per-
son, the act can be prosecuted as a
crime and the perpetrator may receive
an extended sentence.  See HAW. REV.
STAT. § 706-662 (2014).

Ethical Issues
Ethical issues abound for attorneys as

well as for other professionals in work-
ing with their older patients/clients

who may be an attorney’s client.  Under-
standing differences in ethical considera-
tions can be important.  As an example,

to contracts,38 but is also seen as a process
or method used to commit financial or
sexual exploitation through manipulation
or deceit.  For example, perpetrators
use various techniques and manipula-
tions to gain power and compliance,
exploiting the older person’s trust, de-
pendency, and even fear of  harm.
Over time, the perpetrators gain con-
trol over the decision-making of  their
unwitting victims.

Inducing someone to sign a legal
document or to give a gift, for exam-
ple, may constitute abuse if  the person
does not fully understand the transac-
tion, appreciate the value of  what they
are giving away, or comprehend the
implications of  what they are doing.
One of  the first questions often raised
is “Did this person understand what he or
she was doing when he or she gave a gift
or transferred property?  Was coercion,

People are more vulnerable
to manipulation when they have
certain psychological or medical
conditions or difficult personal
circumstances, such as

depression, stroke, dementia,
and social isolation among

many others.



12   August 2019   HAWAII BAR JOURNAL

abide by a client’s decisions concerning
the objectives of  the representation but
this may be problematic if  the client’s
ability to make decisions becomes im-
paired.  HAW. RULES OF PROF’L CON-
DUCT R. 1.12 (amended 2013).  Rule 1.4
requires an attorney to communicate with
the client. HAW. RULES OF PROF’L CON-
DUCT R. 1.4 (amended 2013).  For a
client with dementia, section (b) of  this
rule is noteworthy: “A lawyer shall explain
a matter to the extent reasonably neces-
sary to permit the client to make in-
formed decisions regarding the
representation.” Comment 6 to the rule
provides: “Ordinarily, the information to
be provided is that appropriate for a client
who is a comprehending and responsible
adult.” HAW. RULES OF PROF’L CONDUCT

R. 1.4 (amended 2013).  However, the
next comment provides, “fully informing
the client according to this standard may
be impracticable, for example, where the
client is a child or suffers from diminished
capacity.” HAW. RULES OF PROF’L CON-
DUCT R. 1.14 (amended 2013).  When
the client is an organization or group, it is
often impossible or inappropriate to in-
form every one of  its members about its
legal affairs; ordinarily, the lawyer should
address communications to the appropri-
ate officials of  the organization. HAW.
RULES OF PROF’L CONDUCT R. 1.13
(amended 2013).  “Where many routine
matters are involved, a system of  limited
or occasional reporting may be arranged
with the client.” HAW. RULES OF PROF’L
CONDUCT R. 1.4 cmt. 6) (amended
2013).

Rule 1.6 imposes a duty of  confiden-
tiality on lawyers, allowing them to dis-
close information related to
representation of  a client only in very
limited circumstances, such as when the
client gives informed consent or the dis-
closure is “impliedly authorized in order
to carry out the representation. HAW.
RULES OF PROF’L CONDUCT R. 1.6
(amended 2013).  This rule allows lawyers

to keep third parties out of  their consulta-
tions with their clients, including family
members of  the client.  Maintaining the
confidentiality of  lawyers’ communica-
tion with their clients can help safeguard
against outside parties unduly influencing
their clients’ legal decisions because,
under this rule, lawyers cannot reveal
what was discussed one-on-one with their
clients or the particulars of  the legal doc-
uments drafted for their clients.  However,
there may be times when an attorney feels
that it is necessary to report to the author-
ities, such as to adult protective services.
Rule 1.6 provides in part:

(a) A lawyer shall not reveal informa-
tion relating to the representation of
a client unless the client gives in-
formed consent, the disclosure is im-
pliedly authorized in order to carry
out the representation or the disclo-
sure is permitted by paragraph (b).

(b) A lawyer may reveal information
relating to the representation of  a
client to the extent the lawyer reason-
ably believes necessary: (1) to prevent
reasonably certain death or substan-
tial bodily harm… 

Id.
Rule 1.14, which will be mentioned

later, provides additional exceptions and if
a lawyer has questions about these ethical
standards, the lawyer may wish to consult
with the Office of  Disciplinary Counsel.47

Rule 1.7 provides that a lawyer shall
not represent a client if  the representation
involves a concurrent conflict of  interest.
HAW. RULES OF PROF’L CONDUCT R. 1.7
(amended 2013).  Addressing issues relat-
ing to multiple representations, the rule
provides that when representation of
multiple clients in a single matter is con-
templated, the consultation shall include
an explanation of  the implications of  the
common representations, including both
the advantages and the risks involved.
HAW. RULES OF PROF’L CONDUCT R.
1.7(c) (amended 2013).  As to the duty of
confidentiality, there are several consider-

health care professionals have ethical re-
quirements to maintain confidences and
to respect privacy, especially relating to
their patients and the patients’
caregivers.41

For attorneys, the Hawai`i Rules of
Professional Conduct  impose ethical re-
quirements on Hawai`i-licensed attorneys
in their practice of  the law.  Additional
requirements may be required or sug-
gested by affiliation with such groups as
the National Academy of  Elder Law At-
torneys (“NAELA”)42 and the American
College of  Trust and Estate Counsel
(“ACTEC”),43 which have additional stan-
dards beyond those of  the ABA Model
Rules and state-specific Rules of  Profes-
sional Conduct.44

One obvious question that an attor-
ney needs to ask is “Who is my client?”
Rule 1.18 of  the Hawai`i Rules of  Profes-
sional Conduct imposes a duty to
prospective clients.  HAW. RULES OF

PROF’L CONDUCT R. 1.18 (amended
2013).  The identification of  the client is a
fact-specific inquiry and is the first step in
representation and, if  the attorney is not
court-appointed, it requires that the indi-
vidual to be represented have sufficient
capacity to retain the attorney.  This deci-
sion may very well take the attorney in
one direction or another.45 Depending on
the circumstances, the client may be the
individual with dementia, a family mem-
ber, a friend, a caregiver or other inter-
ested individual or entity.46

Rule 1.1 of  the Hawai`i Rules of
Professional Conduct imposes a duty to
provide competent representation to a
client.  HAW. RULES OF PROF’L CONDUCT

R. 1.1 (amended 2013).  This rule re-
quires the attorney to have the legal
knowledge, skill, thoroughness, and
preparation reasonably required for the
representation.  This rule may come into
play when an attorney is new to dealing
with some of  the potential complexities of
dementia-related issues. See footnote 5.

Rule 1.2 requires an attorney to
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ations with respect to multiple or com-
mon representation.HAW. RULES OF

PROF’L CONDUCT R. 1.7 cmts. 30-31
(amended 2013).

Rule 1.8 addresses conflicts which
may arise when dealing with families and
caregivers when someone other than the
client is paying for the legal services.48

Additionally, Rule 1.14 strengthens the
lawyer’s obligation to the client who may
be incapacitated.   HAW. RULES OF PROF’L
CONDUCT R. 1.14 (amended 2013).  Just
because the client may have some kind of
disability does not end the lawyer’s obli-
gation to the client.  Rule 1.14 provides as
follows:

(a)   When a client’s capacity to make
adequately considered decisions in
connection with a representation is
diminished, whether because of  mi-
nority, mental impairment or for
some other reason, the lawyer shall,
as far as reasonably possible, main-
tain a normal client-lawyer relation-
ship with the client.

(b)   When the lawyer reasonably be-
lieves that the client has diminished
capacity, is at risk of  substantial phys-
ical, financial or other harm unless
action is taken and cannot ade-
quately act in the client’s own inter-
est, the lawyer may take reasonably
necessary protective action, including
consulting with individuals or entities
that have the ability to take action to
protect the client and, in appropriate
cases, seeking the appointment of  a
guardian ad litem, conservator or
guardian.

(c)   Information relating to the repre-
sentation of  a client with diminished
capacity is protected by Rule 1.6.
When taking protective action pur-
suant to paragraph (b), the lawyer is
impliedly authorized under Rule
1.6(a) to reveal information about the
client, but only to the extent reason-
ably necessary to protect the client’s
interests.

As mentioned in Comment 3 to the
rule, the lawyer must keep the client’s in-
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terest as the lawyer’s main priority at all
times, even when family members or
other persons participate in discussions
with the lawyer. This rule also gives the
lawyer the option to take protective action
if  the lawyer believes that the client has
diminished capacity and is at risk of  sub-
stantial physical or financial harm.  Some
suggested actions listed in the commen-
tary to this rule include the following:
“consulting with family members . . .
using voluntary surrogate decision-mak-
ing tools such as durable powers of  attor-
ney or consulting with support groups.”
Id. at Comment 5.  However, it is impor-
tant to remember the “guiding principle
for the lawyer should be to take the least
restrictive action.”49 Furthermore, the
language of  Rule 1.14 explicitly states
that the “lawyer may take reasonably nec-
essary protective action... .” The problem
is that there is no definition of  “reason-
ably necessary,” leaving it up to the
lawyer to define.50

Comment 6 to Rule 1.14 mentions
the following factors in determining the
extent of  the client’s diminished capacity:

the client’s ability to articulate rea-
soning leading to a decision, variabil-
ity of  state of  mind and ability to
appreciate consequences of  a deci-
sion; the substantive fairness of  a de-
cision; and the consistency of  a
decision with the known long-term
commitments and values of  the
client. 

The NAELA Comment on Aspira-
tional Standard G, Section 5 (regarding
Rule 1.14) provides additional guidance:

Attorneys should be aware of  the po-
tential conflict between the client’s
best interests and the attorney’s duty
to advocate for the client’s wishes
(e.g., when the client wishes to age in
place and it is in the client’s best in-
terests to be placed in long-term
care). This conflict often occurs when
the client has diminished capacity
and needs protection, thus requiring
the attorney to choose between advo-

cating for the client’s wishes or acting
against those wishes in order to pro-
tect the client.51

Further discussion of  powers of  at-
torney, advance directives, provider or-
ders for life sustaining treatment, and
aid-in-dying will be analyzed in Part 2 of
this two-part series.  
____________________
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