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INTRODUCTION
Prior to and during the Covid-19 pandemic, the University

of  Hawai‘i Elder Law Program (“UHELP”) 1 received accounts
of  abuse, neglect and exploitation of  older persons in our com-
munity.  The pandemic may have helped exacerbate problems,
but there may be a silver lining; more members of  our commu-
nity, including the legal community, are recognizing existing
problem areas and potential remedies.  Politicians may be seek-
ing additional protections for what has been called for decades
the “epidemic of  elder abuse,”2 and most importantly, older per-
sons, often with the help of  their families and lawyers, are find-
ing better ways to enhance their autonomy and
self-determination while protecting themselves from abuse and
exploitation, even while maintaining social distancing and, for
some, isolation. 

There is some good news for nursing home residents and
their families, who have faced a year of  isolation.  Following the
roll-out of  Covid-19 vaccines, nursing home residents and
health care workers had priority status.  Infection rates and
deaths have dropped significantly in nursing homes,3 and on
March 10, 2021, the Centers for Medicare and Medicaid Serv-
ices released revised guidance for nursing home visitation during
the Covid-19 Public Health Emergency to loosen restrictions to
allow indoor visitation “regardless of  vaccination status of  the
resident or visitor, unless certain scenarios arise that would limit
visitation …”4 There is also good news for older persons in gen-
eral as Covid-19 hospitalizations among older Americans tum-
ble and deaths among them decrease as well as more older
persons are vaccinated.5

During the Covid-19 pandemic, there was a new sense of
urgency and interest in advance care planning to help ensure
that patients’ wishes were accurately documented and respected6

as well as an increase in completion of  advance directives, even
early on in the crisis.7 UHELP saw an increase in requests, not
only to help with advance health care directives on behalf  of  in-
dividuals who had never before executed them, but also from in-
dividuals who were very much afraid that their existing advance
directives would not be sufficient for them during the pandemic.
The UHELP website8 added a Covid-19 update, which included
information about how to execute advance planning documents
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Lioness,” had influenced “Nana” to put
the nephew’s name on her account and
upon her death, he owned the account
valued at over $500,000, to the exclusion
of  Nana’s children and her other grand-
children.16 Once Nana had said that her
daughter was “fierce as a lioness in pro-
tecting her cub.” The situation has now
caused estrangement between the Li-
onesses’ family and the rest of  the ex-
tended family.  The last time any of  them
talked to her, the Lioness proclaimed,
“Nana liked Cubby more than anyone
else and wanted him to get everything.
You know she did not like any of  the four
of  us when we were growing up—we
were a burden.”  The three siblings were
astounded and want to find out what
happened to all of  Nana’s money and
wonder what role the Lioness may have
had in protecting or even encouraging
Cubby to go after Nana’s money.  If
Nana really did want Cubby to get the
bulk of  her assets and to the exclusion of

and provided a reference to a specific
Covid-19 addendum. UHELP also
made presentations via Zoom to the
community on topics of  urgent concern
to older persons.9

During this extended period of  isola-
tion, more individuals decided to take
charge and to look into “do-it-yourself ”
(“DIY”) wills, including holographic wills,
which have been valid in Hawai`i since
1997.  See generallyHAW. REV. STAT. § 560-
2-502 (2010).  A recent study found that
(1) it is unclear whether people who cre-
ate their own wills are less wealthy than
those who hire lawyers, (2) there is some
evidence that DIY devices are particularly
useful for testators who fall gravely ill, and
(3) even controlling for the effect of  other
variables, DIY wills are correlated with a
statistically significant increase in the odds
of  litigation.10

During the transition period between
the election and inauguration of  a new
president, Congress enacted legislation to

amend the Elder Abuse Prevention and
Prosecution Act11 to improve the preven-
tion of  elder abuse and exploitation of  in-
dividuals with Alzheimer’s disease and
related dementias.12

But problems continue, even with
oversight.  Across the country, including
in Hawai‘i, claims of  financial abuse and
exploitation of  older or vulnerable per-
sons are often addressed by probate
courts by means of  conservatorships,
which are sought to prevent someone
from abusing or exploiting an older or
vulnerable adult.13 Sometimes, unfortu-
nately, the perpetrator is someone who
was appointed by the court to prevent
such abuse from happening in the first
place, namely, the conservator.14

Most abuse directed against older
persons, including financial abuse, is hid-
den.15 In a call to UHELP during the
Covid-19 pandemic, a caller lamented
that his nephew, “Cubby,”  most likely
with the support of  his mother “the
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from 6.4 million in 2016 to 14.6 million
in 2040, a 129% increase.25 The  year
2030 marks an important demographic
turning point in U.S. history according to
the U.S. Census Bureau’s 2017 National
Population Projections.26 By 2030, all
baby boomers will be older than age 65.27

This will expand the size of  the older
population so that 1 in every 5 residents
will be retirement age.28 By 2035, there
will be 78 million people 65 years and
older compared to 76.7 million under the
age of  18.29 A majority of  Hawai‘i’s pop-
ulation of  baby boomers have reached
the age of  60 and over resulting in the
rapid growth of  Hawai‘i’s aging popula-
tion. 30 With the aging of  the baby
boomers and the decreasing mortality,
projections indicate that by the year 2030,
one in every four individuals will be an
older adult. 31

Age is a known risk factor for devel-
oping dementia, and with the number of
Americans age 65 or older doubling by

all the other grandchildren, how could
that be proven?  

Nana did not have a will or a trust,
but issues of  capacity and undue influ-
ence also abound in wills and trust con-
flicts involving disappointed heirs.17 How
can one prove the intentions of  an indi-
vidual before his or her capacity dimin-
ished or before death?  In some states this
can be accomplished through pre-death
contests, or “pre-mortem validation,”
which refers to the use of  a statutory pro-
cedure to validate, during the lifetime of
the maker of  that document, a will, trust,
or other instrument taking effect at death.
It may be the testator of  a will, the trustee
of  a trust, or the power holder of  a power
of  appointment who initiates the statutory
procedure. 18 The term “pre-mortem pro-
bate” is used exclusively when the docu-
ment being validated is the maker’s will.19

Aging, Dementia and Abuse
“Coronavirus disease 2019 (Covid-19)

is particularly deleterious to older adults,
and there has been a massive increase in
reports of  elder abuse during the pan-
demic. Reports of  elder abuse range from
financial scams to incidents of  family vio-
lence, with public warnings issued accord-
ingly from the Federal Trade Commission
and the American Bar Association.”20

Over the next 20 years persons age
65 and older will increase from 15 to 23
percent of  the total population.21 By the
year 2060, the number of  persons age 65
and older is estimated to be 94 million,
which is more than double the 2010 esti-
mate for the same age group.22 Many
older persons lead active lives well into
their 80s, 90s, and 100s.  While the aging
population is diverse, their longevity and
the pressing need for health care and
legal advocacy are summarized by a
sobering Administration on Aging re-
port.23 The elder population itself  is be-
coming increasingly older.24 The 85 and
older population is projected to increase
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The Alzheimer’s Association also
notes: 41

… some individuals have dementia-
like symptoms without the progres-
sive  brain changes of  Alzheimer’s or
other degenerative  brain diseases.
Common causes of  dementia-like
symptoms are depression, untreated
sleep apnea, delirium, side effects of
medications, thyroid  problems, cer-
tain vitamin deficiencies and exces-
sive alcohol consumption. Unlike
Alzheimer’s and other dementias,
these conditions often may be re-
versed with treatment. Consulting a
medical professional to determine the
cause of  symptoms is critical to one’s
physical and emotional well-being.

Capacity and Incapacity and
Undue Influence

The concepts of  undue influence
and mental capacity may intersect. A
valuable resource for lawyers with respect
to issues relating to capacity and undue
influence is a newly updated handbook

2060, so could the number of  people with
dementia.32 There are various forms of
dementia disorders,33 but by far the most
common form of  dementia in those over
age 65 is Alzheimer’s disease.34

“Alzheimer’s is a disease of  the brain that
causes problems with memory, thinking,
and behavior.” 35 The disease worsens
over time and there is no cure. 36  Demen-
tia is the loss of  cognitive functioning—
the ability to think, remember, or
reason—to such an extent that it inter-
feres with a person’s daily life and activi-
ties. These functions include memory,
language skills, visual perception, problem
solving, self-management, and the ability
to focus and pay attention.  Some people
with dementia cannot control their emo-
tions, and their personalities may change.
These effects, if  caused by Alzheimer's
disease, generally worsen over time.37

Alzheimer’s disease is the most common
cause of  dementia in older adults.38 Ap-
proximately 6.2 million Americans of  all

ages had Alzheimer’s disease in 2020, sev-
enty-two percent are age 75 or older, with
an estimated number of  29,000 individu-
als in Hawai‘i.39 According to the
Alzheimer’s Association: 40

There are three broad phases for the
disease, preclinical Alzheimer’s dis-
ease, mild cognitive impairment
(MCI) due to Alzheimer’s disease and
dementia due to Alzheimer’s disease
….[and] the Alzheimer’s dementia
phase is further broken down into the
stages of  mild, moderate and severe,
which reflect the degree to which
symptoms interfere with one’s ability
to carry out everyday activities.

In the past, Alzheimer’s disease was
often used  to describe the dementia
phase of  the disease. Today we know
that dementia is only one part  of  the
disease. It is preceded by mild cogni-
tive impairment (MCI), a period
when individuals have subtle cogni-
tive changes that do not interfere with
everyday activities.
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produced through a col-
laborative effort of
members of  the Ameri-
can Bar Association
(“ABA”) and the Ameri-
can Psychological Asso-
ciation (“APA”),
Assessment of  Older Adults
With Diminished Capacities:
A Handbook for Lawyers
2nd Edition.42

The handbook pro-
vides good reasons for
attorneys to have a basic
understanding of  capac-
ity issues and provides guidance as to when to seek a formal as-
sessment of  a client or a potential client from mental health
professionals in cases of  questionable capacity.43

Although lawyers seldom receive formal training in capac-
ity assessment, they make capacity judgments every time
they interactively communicate with a client, whether they
realize it or not. As a legal and ethical matter, capacity is
presumed. It is only when a client presents signs that he or
she is struggling with or unable to make an informed, inde-
pendent choice, that capacity determination becomes a
conscious mental process – one deliberately undertaken,
haphazardly muddled through, or mistakenly ignored.

In the context of  litigation, capacity may be the sole issue

in controversy–such as
in a guardianship action
or a challenge to a will,
trust, or donative trans-
fer based on an allega-
tion of  legal incapacity.
In this context, the
lawyer’s role is straight-
forward–to advocate
fairly but zealously for
the conclusion that rep-
resents the interests of
the party he or she rep-
resents.  

In non-adversarial situa-
tions, such as estate

planning or the handling of  specific transactions, issues of
capacity are confronted more informally in the daily prac-
tice setting. In this setting, legal practitioners by necessity
make implicit determinations of  clients’ capacity on at least
two points. 

First, the lawyer must determine whether a prospective
client has sufficient legal capacity to enter into a contract
for the lawyer’s services. Failing this, representation cannot
proceed. 

Second, the lawyer must evaluate the client’s legal capacity
to carry out the specific legal transactions desired as part of
the representation (e.g., making a will, buying real estate,
executing a trust, making a gift, etc.).

It also lists several “[u]navoidable capacity determinations” and
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a caution:44

1. Does the client have the capacity to contract for my serv-
ices?
2. Does the client have the capacity to understand and
complete the legal transaction?
3. Are there supports and services that would address con-
cerns about capacity and allow my client to contract for my
services and/or complete the legal transaction?

Lawyers need a conceptually sound and consistent process
for answering these questions.

Related to capacity issues, the handbook discusses the con-
temporary use of  the term “dementia” and the emergence of
the term “Major Neurocognitive Disorder.”45

The handbook also addresses the related issue of  undue 
influence.46

Undue influence is a separate issue from capacity. Under
the right circumstances, any adult of  any age can be unduly
influenced, including individuals whose legal capacity is not
in question in any way. It is also true, however, that it can be
easier to unduly influence someone who has diminished
capacity or who is vulnerable under stressful circum-
stances, such as recent bereavement, a major life transi-
tion, illness, isolation, substance abuse, or imminent death.
Thus, diminished capacity is a significant risk factor for
undue influence.

The handbook includes information about the “SODR”
legal model to provide a legal framework for considering undue

influence47 found in a handful of  states, including Hawai`i,48 and
which helps courts determine whether to deny probate of  a will
based upon the theory of  undue influence.  The handbook in-
cludes “The Undue Influence Wheel,” which “focuses on undue
influence tactics most often used to accomplish financial ex-
ploitation” and which is based on the assumption that undue in-
fluence has parallels to domestic violence, stalking, and sexual
assault in which predatory perpetrators ‘groom’ victims to gain
power and control.”49 The handbook also includes the Califor-
nia Influence Screening Tool, the purpose of  which is to aid
Adult Protective Service personnel to screen for suspected
undue influence.50

Undue influence refers to questions as to whether the indi-
vidual is acting freely and knows what he or she is doing.  Undue
influence was often seen in questions relating to contracts,51 but
is also seen as a process or method used to commit financial or
sexual exploitation through manipulation or deceit.  People are
more vulnerable to manipulation when they have certain psy-
chological or medical conditions or difficult or complex personal
circumstances, such as mental disorders, depression, stroke, de-
mentia, and social isolation among many others.52 

Why do some older victims of  financial abuse acquiesce so
easily? Consider some of  the science: 

We find a consistent linear decline in financial literacy
scores after age 60. A nearly identical rate of  decline among
men, stockowners, older, and college educated respondents
indicates that cohort effects are not driving the results. Con-
fidence in financial decision-making abilities does not de-

cline with age. A
separate analysis using
data that include meas-
ures of  cognitive ability
suggests that a natural
decline in both fluid
and crystallized intelli-
gence in old age con-
tributes to falling
financial literacy scores
. . . Our study finds
that, in aggregate and
within all financial de-
cision-making domains,
advanced age increases
overconfidence in fi-
nancial decision-mak-
ing abilities.53

Such a decline
may ultimately result in
individuals being un-
able to care for them-
selves or their property.
Without suitable 
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alternatives, this may lead to the require-
ment of  petitioning courts for guardian-
ship or conservatorship or both. One
study suggests that twenty percent of
adults over 65 years of  age will fall victim
to financial exploitation.54

Approximately 25 percent of  finan-
cial fraud reports related to Covid-19 re-
ceived by the Federal Trade Commission
have involved scams specifically targeting
older persons.55 Social isolation is a
known risk factor associated with elder
abuse,56 and the imposition of  social dis-
tancing measures in response to Covid-19
has created new degrees of  social isolation
for the elderly.57 Coronavirus isolation
may heighten risk for elder abuse, includ-
ing financial exploitation 58 as well as to
greater risk of  depression, and anxiety.59

Individuals with dementia (neurocog-
nitive disorder), including dementia re-
sulting from Alzheimer’s disease, may be
more susceptible to abuse, neglect, and
exploitation.60 Because most individuals
who suffer from dementia are age 65 and
older, the laws, policies, procedures and
structures established to protect older per-
sons from abuse, neglect and exploitation
may often be used to protect individuals
with dementia. Some states have specific
elder protective services laws or programs
but other states, like Hawai‘i, use a vul-
nerability criterion for protective services
laws. 61 There are many other laws and
interventions that may provide protection
of  older adults, including the Penal Code,
consumer protection laws and laws estab-
lishing oversight agencies for long term
care facilities.62

Adult Protective Services 
In Hawai‘i, the Adult Protective

Services (“APS”) statute (HAW. REV. STAT.
§ 346-221 (2009)) confers the Department
of  Human Services (“DHS”) with the ju-
risdiction to investigate cases of  abuse of
a vulnerable adult who has incurred
abuse or is in danger of  abuse if  immedi-
ate action is not taken. 

Attorneys working with older persons
need to know at least the basics of
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Hawai‘i’s APS statute.63 Individuals with dementia may fit one
or more criteria for protection. The law does not make specific
provisions based on age although it does mention older persons
as an important segment of  the population deserving
protection.64 The statute uses the term “vulnerable adult,”
which means a person 18 years of  age or older who, because of
mental, developmental, or physical impairment, is unable to:

(1) Communicate or make responsible decisions to manage
the person’s own care or resources;
(2) Carry out or arrange for essential activities of  daily liv-
ing; or
(3) Protect oneself  from abuse, as defined in this part. 
HAW. REV. STAT. § 346-222 (2009).

Intervention is initiated by a report to the DHS Adult Intake.
HAW. REV. STAT. § 346-224 (2009).  If  the abuse criteria are met,
the report is sent to the Adult Protective Services Unit of  DHS for
investigation.  HAW. REV. STAT. § 346-227 (2009). However, DHS
must have the consent of  the victim before an investigation or pro-
tective action can commence.  HAW. REV. STAT. § 346-230 (2009).
The law provides penalties for mandated reporters who fail to re-
port (HAW. REV. STAT. §346-224(e) (2009)) and immunities from
liability for those who do report.  HAW. REV. STAT. §346-250
(2009).

The Hawai‘i Adult Protective Service Act provides manda-
tory reporting for certain persons who, in the performance of
their professional or official duties, know or have reason to be-
lieve that a vulnerable adult has incurred abuse or is in danger
of  abuse if  immediate action is not taken.  HAW. REV. STAT. §
346-224 (2012).  Mandated reporters include licensed or regis-
tered professionals of  healing arts, physicians, nurses, pharma-
cists, employees or officers of  any public or private agency or
institution providing medical services, law enforcement, and em-
ployees or officers of  any adult residential care home or similar
institution.65 A report may also be made by any other person who
has reason to believe that a vulnerable adult has incurred abuse or
is in danger of  abuse if  immediate action is not taken.66 If  the
abuse criteria are met, the report is sent to the APS Unit of  DHS
for investigation. HAW. REV. STAT. § 346-227 (2009). However, the
department may act only with the consent of  the vulnerable
adult, unless the department obtains court authorization to pro-
vide necessary services, as further provided in the statute.  HAW.
REV. STAT. § 346-230 (2009).  Immunity is granted to anyone mak-
ing a report in good faith who might otherwise have incurred lia-
bility.  HAW. REV. STAT. § 346-250 (2009).

The goal of  protective services offered by the department is
to remedy abuse, neglect, or exploitation of  vulnerable adults.
HAW. ADMIN. R. § 17-1421-1.  Hawai‘i administrative rules spec-
ify details of  how adult protective services are provided through-
out the state upon receiving a report.67 APS must investigate all

reports of  abuse or potential abuse and has the authority (but
not the explicit duty) to prevent any future abuse.68 Covid-19, of
course, has made this more difficult. 

In its first annual report submitted during the Covid-19
pandemic,69 financial exploitation was listed as the third-leading
problem referred to APS (150 cases) after caregiver neglect (371)
and self-neglect (206).  This is consistent with previous reports,
and the vast majority of  the victims in those investigations were
older adults.70

As to capacity to protect oneself, the concepts of  undue in-
fluence and mental capacity are often joined.  The Hawai‘i APS
law defines capacity as “the ability to understand and appreciate
the nature and consequences of  making decisions concerning
one’s person or to communicate such decisions.” HAW. REV.
STAT. § 346-222 (2014).  Screening for specific capacities with re-
spect to abuse, neglect or exploitation may be required.71

Hawai‘i’s APS law clarifies that exploiting a vulnerable
adult through undue influence may constitute abuse under the
statute.72 These nuances are critical for individuals mandated or
who wish to report suspected elder abuse and for professions
and disciplines that collaborate with APS.  

Case Management for Elderly Victims of  
Crime Program

This program funded under the Victims of  Crimes Act
(“VOCA”) provides case management and financial manage-
ment services for elders on Oahu when a crime has been com-
mitted or abuse, neglect, or financial exploitation has already
occurred.  Services include ongoing case management to pro-
vide monitoring for victims, financial monitoring, and direct
services including respite and counseling for victims. To receive
services, an individual must be 60 years of  age or older, a victim
of  a crime or abuse, have unmet needs, and must not fit the pre-
viously mentioned APS’s criteria of  being a vulnerable adult.73

Consumer Protection Laws
The Department of  Commerce and Consumer Affairs is re-

sponsible for investigating reports of  consumer fraud and for im-
posing penalties, including enhanced penalties for fraud directed
against older persons.74

Financial institutions in Hawai‘i are required to report any
suspected financial abuse committed against a person age 62 or
older to the Department of  Human Services (“DHS”) or a local
law enforcement agency.  HAW. REV. STAT. § 412: 3-114 (2011).
This law imposes a mandatory duty on any financial institution
to report any such suspected incident of  financial abuse immedi-
ately by telephone to DHS, followed by a written report within
five business days. Id.  The Commissioner of  Securities may
impose an extra $50,000 fine per violation added to any existing
civil or administrative fine levied for securities violations against
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a person 62 years or older.  HAW. REV. STAT. § 486-27 (2011).
The State also may impose fines of  up to $10,000 for each viola-
tion by mortgage brokers and solicitors committed against eld-
ers, defined as consumers 62 years or older.  HAW. REV. STAT. §
454-4.5 (2011).

Other Interventions and Remedies
There are myriad other laws and resources to address

elder abuse, depending on the particular situation.  Under
the Penal Code, if  a person commits a crime against an older
or handicapped person, the act may be prosecuted as a crime
and the perpetrator may receive an extended sentence.  See
HAW. REV. STAT. § 706-662 (2014).

If  someone is stealing checks from an older person’s
mailbox, the federal postal inspector, the county police, and
prosecutor can step forward to investigate and intervene.75

The victim, family members and caregivers may also formu-
late a plan for electronic direct deposit of  checks to help pre-
vent future abuse. Private remedies may also be available
through tort or other civil action. For example, a private
practice attorney may seek restitution through a civil fraud
action in court.76 Private legal remedies, including actions
for breach of  contract, and tort and civil fraud may also be
pursued.77

Conclusion
For the past three decades, UHELP has played a role in

educating future lawyers, healthcare providers and the com-
munity as it has represented and has advocated for legal re-
form on behalf  of  older persons in the community,78 who
have demonstrated great resiliency during the pandemic de-
spite the disproportionate numbers of  deaths among this seg-
ment of  the population.79 This work will continue with key
lessons learned, perhaps some new ideas for the practice of
elder law as we approach the post-pandemic era and an even
greater respect for the resiliency of  our kupuna. 
__________________
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